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Courts have long grappled with questions of religious freedom,
but other government bodies also help ensure protection of this cherished 
liberty. Indeed, some of the most significant protections in this area are 
derived not from landmark U.S. Supreme Court decisions interpreting the
First Amendment’s Free Exercise Clause – which prohibits government 
discrimination based on religion – but rather from federal and state statutes
that extend special protections to people of faith.

These statutes protect or accommodate religious freedom in four basic ways.
The first type exempts both religious and secular organizations from specific
legal requirements. For instance, the federal government and all 50 states
exempt all qualified nonprofit organizations, religious and secular alike,
from income taxation.

The second type of accommodation exempts only people of faith 
or religious entities from a particular legal requirement. One of the earliest
examples of such an accommodation actually dates back to the American
Revolution, when Pennsylvania exempted religious pacifists – most notably,
Quakers – from military conscription. Many states followed Pennsylvania’s
example by allowing similar exemptions during the Civil War.The federal
government continued this tradition in 1864 when it amended the federal
military conscription act to exempt those conscientious objectors who were
members of particular religious denominations. Subsequently, the U.S.
Congress has passed similar acts, broadening the scope of the exemption each
time.The most recent one, passed in 1948, exempts from military service any
person whose belief in a Supreme Being conflicts with participating in war.
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The third type of religious accommodation is 
similar to the second in that it extends only to
people of faith, but this type of accommodation
does not target a particular legal requirement,
such as conscription; instead, it broadly exempts
religious activity from all excessively burdensome
laws.These general accommodations first surfaced
after a 1990 Supreme Court ruling made it more
difficult for people of faith to argue that they 
were constitutionally entitled to exemptions from
legal requirements. Congress responded to this
high court decision by passing laws that reinstated
the court’s previous, more religion-friendly 
interpretation of free exercise.

The fourth and final type of accommodation
involves government-sponsored chaplaincies,
such as the military chaplaincy.While the 
Supreme Court has never directly ruled on the 
constitutionality of the military chaplaincy, lower
federal courts have upheld the practice.And the
Supreme Court’s other decisions on religious
accommodation suggest that the high court 
would also find that the military chaplaincy is 
an exceptional instance in which the government
may directly fund religious services.

ESTABLISHMENT
CLAUSE
LIMITATIONS 
When a legislative body grants religious 
groups more liberty than the Supreme Court
has interpreted the Free Exercise Clause to 
require, the government potentially violates 
the Establishment Clause, which prohibits the
government from specially favoring religion or
promoting religious belief.The Supreme Court
has sought to reconcile this tension between 
the religion clauses by designing rules that 
distinguish between permissible and impermissible 
accommodations under the Establishment Clause.
More than half a century of law in this area 
has produced the following five rules.

First, when a law exempts only religious 
believers from a generally applicable legal
requirement, the law must relieve a burden 
that specially affects the ability of believers 
to practice their religion. So, for example,
the government may exempt only religious
employers, such as churches, from a general 
prohibition on religious discrimination because
requiring a religious institution to hire people
outside that particular religion would burden
its religious mission in a way that such a requirement
would not burden a secular employer.

Second, accommodations for religious individuals
must not impose unreasonable costs on others.
For example, exempting religious prisoners from
general prison regulations must not endanger 
the safety of guards or other prisoners.

Third, accommodations must not grant 
religious organizations the authority to wield 
a power typically reserved for government,
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such as the power to decide which local businesses
may serve liquor.

Fourth, accommodations must not coerce participa-
tion in a religious practice. For instance, a public
school must not seek to accommodate religious 
students by forcing all students to engage in prayer.

And fifth, accommodations must not single out
particular religious groups for favorable treatment.
For example, if a law generally prohibits 
alcohol consumption, the Establishment Clause
would permit an exemption for all sacramental
consumption, but it would not permit an exemption
that applied only to Roman Catholic Mass.

As the Supreme Court has affirmed the 
constitutionality of some laws that burden 
religious exercise, legislatures have enacted broader
religious accommodations, which in turn have
raised new questions about how the Establishment
Clause might limit such laws.The debate over the 
relationship between religious liberty and disestab-
lishment is likely to continue, prompting courts 
to develop and further refine the Establishment
Clause limitations on religious accommodations.

EXEMPTING BOTH
RELIGIOUS AND
NONRELIGIOUS
GROUPS 
The form of religious accommodation most clearly
permitted by the Establishment Clause is one 
that exempts both religious organizations and their
secular counterparts from a particular legal require-
ment.Throughout American history, all levels of
government have enacted these religion-neutral
accommodations, most notably tax exemptions for
both secular and religious nonprofit organizations.

The Supreme Court addressed the constitutionality
of such tax exemptions in Walz v.Tax Commission
(1970).This case involved New York state’s tax
exemption for property owned by nonprofit
organizations, including churches and other 
houses of worship. In an 8-1 decision, the court
held that this exemption did not violate the
Establishment Clause because the state extended
the exemption to all charitable organizations,
not just religious ones.The court found that,
in this respect, New York’s property tax resembled
the federal income tax code, which similarly
exempts all qualified nonprofit entities, including
religious groups.The court also noted that the
religious-property exemption was quite narrow 
in that it applied only to property used exclusively
for religious purposes.

Justice William O. Douglas was the lone dissenter
in Walz. He argued that because a tax exemption
is essentially a subsidy, a tax exemption for houses
of worship is akin to the government funding 
religion. Since he would have found such funding
unconstitutional, Douglas claimed that a tax
exemption for religious organizations should 
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also be unconstitutional, even if the exemption
applied to secular organizations.

But the Supreme Court has largely ignored Justice
Douglas’ concerns and, so far, has imposed only
one constitutional limitation on accommodations
that apply to both secular and religious organizations.
In Larkin v. Grendel’s Den (1982), the court struck
down a Massachusetts law giving both churches
and schools the authority to stop nearby restaurants
from obtaining liquor licenses. In striking 
down this law, the court acknowledged that
Massachusetts passed the law to achieve the 
permissible goal of protecting churches and
schools from the ruckus associated with liquor
outlets and stated that the state could have
achieved this goal in permissible ways. For example,
the court noted, Massachusetts could have simply
banned the sale of liquor within a certain distance
of a church or school. But Massachusetts chose 
an impermissible means of achieving this goal
because it gave religious organizations a power
typically reserved for government. So even though
the law was religion-neutral in that it treated
churches just like secular schools, it was still
unconstitutional because it threatened to 
entangle religious and governmental authorities.

From Larkin flows the general rule that 
accommodations, whether religion-neutral 
or not, may never authorize religious entities 
to wield a government power.To date, this is 

the only Establishment Clause limitation on 
religion-neutral accommodations.

EXEMPTING 
RELIGIOUS
GROUPS FROM
SPECIFIC
REQUIREMENTS 
Although the most constitutionally acceptable
accommodations apply equally to religious and
secular organizations, the government at times
has found reason to extend an exemption solely
to religious believers or organizations.These 
religion-specific exemptions are often a response
to an earlier law that significantly burdened 
religious practice or belief. For example, a law
prohibiting all alcohol consumption would burden
many religious believers in ways it would not
burden their secular counterparts since alcohol 
is essential to many sacred ceremonies, such as a
Roman Catholic Mass.Therefore, if the government
were to prohibit alcohol consumption, as it did
in the 18th Amendment, it would have reason
to enact a religion-specific exemption permitting
consumption in religious ceremonies, which 
the 1919 Volstead Act did.

The Supreme Court has held that such a religion-
specific accommodation is permissible only if it
satisfies various criteria. Most fundamentally, a 
religion-specific accommodation must be targeted
to remove a specific government-imposed burden
on religious exercise. In addition, the accommoda-
tion may not coerce religious participation,
transfer governmental power to a religious group,
impose unreasonable costs on those not eligible
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McCollum v. Board of Education (1948) 
Invalidated an Illinois program allowing students 
to be released from regular secular instruction so 
that the students could receive religion instruction 
on school premises.

Zorach v. Clauson (1952)
Upheld a New York program allowing students 
to be released from regular secular instruction so 
that the students could receive religious instruction 
off school premises.

Walz v.Tax Commission (1970)
Upheld a New York state tax exemption for property
owned by non-profit organizations, including houses 
of worship, because the exemption extended to all
charitable organizations, not just religious ones.

Larkin v. Grendel’s Den (1982)
Invalidated a Massachusetts law giving churches and
schools the authority to stop nearby restaurants from
obtaining liquor licenses because the law transferred
governmental power to religious entities.

Estate of Thornton v. Caldor, Inc. (1985)
Invalidated a Connecticut law that provided Sabbath
observers with an absolute right not to work on their
Sabbath because the law imposed unreasonable costs
on employers and other employees.

Corporation of Presiding Bishops v. Amos (1987)
Upheld an exemption for religious organizations 
from a federal law prohibiting religious discrimination
in the workplace because the law had imposed a 

burden on religious organizations that it did not
impose on secular ones.

Employment Division v. Smith (1990)
Upheld the denial of unemployment compensation
to two Native American drug rehabilitation 
counselors who had been dismissed because 
they had ingested the hallucinogen peyote 
as part of a religious ritual.

Board of Education of Kiryas Joel v. Grumet (1994)
Invalidated New York’s creation of a special 
public-school district for a village populated 
primarily by an Orthodox Jewish community.

City of Boerne v. Flores (1997)
Held that the Religious Freedom Restoration 
Act could not constitutionally apply to state 
and local governments.

Cutter v.Wilkinson (2005)
Upheld the institutionalized-persons provision 
of the Religious Land Use and Institutionalized
Persons Act because the provision eased the 
difficulties prisoners and others confined to 
institutions have in exercising their religious rights.

Gonzales v. O Centro Espirita Beneficiente 
Uniao Do Vegetal (2006)
Held that the Religious Freedom Restoration Act 
protects the right of a small religious group to import
and use hoasca tea, a hallucinogenic substance used in
the group’s religious rituals

The Free Exercise Clause and the Legislative and Executive Branches:
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for the exemption, or discriminate on the basis 
of religious group or denomination.

These rules are the product of more than 50
years of litigation over the constitutionality of
religion-specific accommodations.The Supreme
Court first addressed this issue in McCollum v.
Board of Education (1948). In this case, the court
considered an Establishment Clause challenge
against a program in Champaign, Ill., that 
permitted students in public schools to be
released from regular secular instruction so 
that the students, while still on school premises,
could receive a half-hour of instruction in
Judaism, Roman Catholicism or Protestantism.
The schools defended the program on the
ground that it was a reasonable way of relieving
the burden that school attendance imposed on
students’ ability to learn about and practice 
their religion.The court rejected this 
argument, finding that the program violated 
the Establishment Clause because it used 
“the tax-established and tax-supported public
school system to aid religious groups and to
spread the faith.”

The McCollum decision provoked a firestorm 
of criticism that the high court was hostile to 
religion. Four years later, perhaps in response to
this criticism, the court ruled in Zorach v. Clauson

(1952) that there is a way for the government to
accommodate religious students in public schools
without violating the Establishment Clause.

In Zorach, the high court upheld a New York
program that was essentially identical to the 
one at issue in McCollum, with one important
exception: Students in the New York program
were not allowed to receive religious instruction
on school property but rather were required to
do so off-site. Justice Douglas’ majority opinion
in Zorach emphasized that this off-site feature
made the New York program a permissible
accommodation of the community’s religious
values. Although the vigorous dissents in 
Zorach argued that there was not a “significant
difference” between the Illinois and New York
programs, the Zorach majority opinion signaled
that the government may accommodate religion
in particular circumstances.

But the court did not take the first steps 
toward precisely identifying these circumstances
until 1987, when it held in Corporation of 
Presiding Bishops v. Amos that the government
may accommodate religious practices without 
accommodating their secular counterparts 
if the accommodation removes a government-
imposed burden that specially affects religious
practice or belief.
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In Amos, the high court considered the 
constitutionality of an exemption for religious
organizations from the federal prohibition 
of religious discrimination in the workplace.
The case arose after the Church of Jesus Christ 
of Latter-day Saints fired an employee because 
he was not in good standing as a member of the
church. Even though the Civil Rights Act of 1964
generally bars such discrimination, the employee
could not bring a suit under this law because a
1972 amendment exempted religious employers.
So the employee claimed that this exemption
favored religious over nonreligious employers, in
violation of the Establishment Clause.

The Supreme Court unanimously upheld this 
religion-specific accommodation because the
exemption fulfilled “the proper purpose of lifting 
a regulation that burdens the exercise of religion.”
In other words, the exemption was constitutional
because the Civil Rights Act of 1964 burdened
religious organizations in a way it did not 
burden secular ones.

But the court in Amos also suggested that,
when there is no such government-imposed 
burden, an accommodation that applies 
only to religious believers violates the
Establishment Clause.This is consistent 
with the Supreme Court’s earlier decisions,
such as Abington School District v. Schempp (1963).
In Schemmp, the court held that the government
may not accommodate religious students by
allowing public school teachers to lead Bible
readings because school attendance laws 
do not prevent children from reading the
Bible away from school.

A further limitation on religion-specific 
accommodations is that, just like religion-neutral
accommodations, they must not transfer govern-
mental power to religious groups. Indeed, just as

the government may not grant a liquor-licensing
power to churches and schools, as the court held
in Larkin, the government may not grant such
authority only to churches.

In addition, religion-specific accommodations 
must not impose unreasonable costs on third 
parties.This principle proved crucial in Estate 
of Thornton v. Caldor (1985), which invalidated a
Connecticut law that provided Sabbath observers
with an absolute right not to work on their
Sabbath.The court found the accommodation
unconstitutional because it imposed unreasonable
costs on employers and other employees who
might have to change their days and hours to 
permit a worker to refrain from working on
the Sabbath.

Finally, religion-specific accommodations must
not discriminate on the basis of religious group.
The Supreme Court established this limitation
in Board of Education of Kiryas Joel v. Grumet
(1994), a case that arose from a controversy 
over education in the Village of Kiryas Joel,
N.Y. The village is populated primarily by Satmar
Hasidic Jews, but the surrounding town includes
many non-Satmars. Disabled Satmar children,
unlike their nondisabled counterparts, attended
the town’s public schools with non-Satmar 
children so that the Satmars could receive special
services for the disabled offered only in the public
schools. But after Satmar parents complained 
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that their disabled children found it difficult to 
be educated with non-Satmar students, New York
created a special public school district in the village
specifically for the disabled Satmar children.
The high court struck down this special district,
asserting that New York had unconstitutionally 
singled out the Satmar group for favorable treatment
by failing to assure that similar groups would also
receive their own school districts.

EXEMPTING 
RELIGIOUS
GROUPS FROM
GENERAL
REQUIREMENTS 
Most religion-specific legislative accommodations,
such as those discussed above, have focused on
exempting religious individuals and organizations
from particular laws. But in 1993, Congress departed
from this more-focused approach by passing the
Religious Freedom Restoration Act (RFRA),
which generally protects people of faith from 
all laws that unduly burden their religious practices.
The impetus for RFRA was the Supreme Court
ruling in Employment Division v. Smith (1990), which
made it much more difficult for religious people to
gain exemptions from laws that interfered with or
burdened their religious liberty.The Smith decision
upheld the denial of unemployment compensation
to two Native American drug rehabilitation 
counselors who had been fired for ingesting the 
hallucinogen peyote as part of a religious ritual.
(A more detailed analysis of the Smith case is available
in the Pew Forum’s A Delicate Balance:The Free
Exercise Clause and the Supreme Court.)  Viewing
Smith as a dangerous limitation on religious 

freedom, Congress passed RFRA to restore the situ-
ation as it existed before Smith.

Prior to Smith, courts applied the “compelling
interest” standard when considering free exercise
claims. Under this standard, a law that “substantially
burdens” a person’s ability to practice his or her
religion cannot be constitutionally applied to that
person unless the government demonstrates that
this application of the law in question is necessary
to achieve a “compelling government interest,”
which includes only the government’s most powerful
interests, such as protecting the nation’s security.

For example, the Supreme Court applied 
the compelling interest standard in Wisconsin 
v.Yoder (1972) to exempt Amish children from a
Wisconsin law requiring school attendance until
age 16. The court found that forcing the children
to attend school beyond the age of 14 would 
substantially burden their ability to practice their
faith, as “the values and programs of the modern
secondary school are in sharp conflict with the
fundamental mode of life mandated by the Amish
religion.” Furthermore, the court found,Wisconsin
did not have a compelling interest in requiring
Amish children to attend high school since the
Amish community provides “vocational education
for [its] children in the adolescent years.” (A more
detailed analysis of the Yoder case is available 
in A Delicate Balance:The Free Exercise Clause 
and the Supreme Court.) 

In Smith, however, the Supreme Court nearly
eliminated the compelling interest standard by
holding that the standard applies only to laws that
specifically discriminate against a religious group
or activity.All other laws, the court ruled, should
be upheld against challenges based on the Free
Exercise Clause if they merely further a “legitimate
government interest,” which includes almost any
government function, such as regulating for the
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public welfare.The upshot of Smith is that the
government may substantially burden religious
exercise as long as in doing so it treats religious
practices just as it treats nonreligious ones.

The Smith decision sent shock waves through faith
communities and interest groups that focus on
religious liberty. In 1993, a broad coalition of 
these groups successfully lobbied Congress to pass
RFRA, which sought “to restore the compelling
interest test … and to guarantee its application in
all cases where free exercise of religion is substantially
burdened.” In other words, RFRA effectively
overruled Smith and subjected all governmental
action – federal, state and local – to the pre-Smith
compelling interest standard.

Four years after Congress enacted RFRA, the
Supreme Court in City of Boerne v. Flores (1997)
invalidated the statute as it applied to state and
local governments.The court based its decision in
Boerne on the federal government’s limited power
to regulate the states. More specifically, the high
court held that while the 14th Amendment gives
Congress the authority to enact laws that “enforce”
the court’s existing religious liberty standard
against the states, it does not authorize Congress

to overturn this standard and create a new one in
its place.The court acknowledged, however, that
Congress might have been able to take such
sweeping action if it had identified at least 
some instances in which the Smith standard had 
inadequately protected religious believers from
state governments. Justice John Paul Stevens,
in a concurring opinion, took his analysis a 
step further, arguing that RFRA was also 
unconstitutional as applied to the federal 
government because the statute violated the
Establishment Clause by “provid[ing] the 
[c]hurch with a legal weapon that no atheist 
or agnostic can obtain.”

But Justice Stevens’ argument did not prevail,
and the decision left RFRA intact as it applies
to the federal government, as illustrated in
Gonzales v. O Centro Espirita Beneficiente Uniao 
Do Vegetal (2006).The case arose after the federal
government suppressed the importation of hoasca
tea, which contains a hallucinogen that is used by
a small religious group as a sacrament.The federal
government argued that while its suppression of
the importation and use of the sacramental tea
had substantially burdened the group’s religious
exercise, this suppression was permissible under
RFRA because the government had a compelling
interest in protecting the group’s members from
the tea’s harmful effects. Moreover, the government
argued, permitting the group to import the tea
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would harm society in general, as it would
undermine the government’s efforts to keep 
hallucinogens off the illicit drug market. But the
high court found that the government lacked a
compelling interest in denying the religious
group access to the tea because the government
did not prove either that the hallucinogen is 
dangerous when used in the quantities consumed
by the group or that there is an illicit market for
hoasca tea in the U.S.

Although the court found in favor of the religious
group in O Centro Espirita, not many other religious
organizations have prevailed under RFRA. Indeed,
federal agencies have largely ignored the statute,
and federal courts have often weakened RFRA by
narrowly interpreting what constitutes a “substantial
burden on religious exercise,” which is required 
to trigger the compelling interest inquiry. Indeed,
courts have tended to find a substantial burden only
when religious requirements directly conflict with
legal requirements. For example, courts regularly
reject prisoners’ RFRA claims if the challenged
restriction interferes with optional religious practices,
such as wearing a cross on a jewelry chain.

At the state level, a dozen states across a broad
political spectrum responded to the Smith decision
by enacting their own RFRAs.These state RFRAs
apply the pre-Smith compelling interest standard
to all government action taken within that state.
But state courts have often limited state RFRAs
by narrowly interpreting what constitutes 
a substantial burden on religious exercise.

Given the Boerne decision and the limited 
impact of the state RFRAs, Congress found 
that there was still a need for federal legislation
applying the pre-Smith compelling interest 
standard, at least in some instances, to state 
and local governments. Congress hoped that
if it created a law that applied this standard 

only in those circumstances in which religious
liberty was most vulnerable, the Supreme Court
would uphold the law as a permissible exercise 
of federal power. In 1998, Congress conducted
hearings focusing on the regulation of land use
and prisons, two areas known for generating
many religious liberty disputes. Based on these
hearings, Congress determined that many state
and local governments, in regulating land use 
and prisoners, were not sufficiently sensitive to
religious freedom and tended to discriminate
against unpopular or unknown faiths.

Based on its findings, Congress enacted the
Religious Land Use and Institutionalized 
Persons Act of 2000 (RLUIPA), which, as its name 
suggests, applies the pre-Smith compelling interest
standard specifically to two types of regulations:
those that concern the use of land by religious
entities, such as churches, and those that deal with
the exercise of religion by prisoners and others
similarly confined to state institutions.

After several lower courts entertained challenges to
RLUIPA’s constitutionality, with some upholding
and others invalidating the statute, the Supreme
Court agreed to hear one of these cases, Cutter v.
Wilkinson (2005).The case arose after Ohio prison
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officials claimed that the statute’s institutionalized
persons provision could not constitutionally apply
to how the state treats people incarcerated for 
committing a crime. In the lower court, the prison 
officials made a federalism argument that had 
prevailed in Boerne – that Congress had violated the
constitutionally required division of power between
the state governments and the federal government.
But by the time the case reached the Supreme
Court, the Ohio prison officials had discarded that
argument because the state accepts federal funding
to run its prisons and Congress therefore has the
authority under the U.S. Constitution’s Taxing and
Spending Clause to regulate how Ohio treats its
prisoners. Instead, the Ohio prison officials drew
from Justice Stevens’ concurrence in Boerne and
argued that RLUIPA’s institutionalized persons
provision violated the Establishment Clause by
favoring religion over nonreligion.

In its decision in Cutter, the high court 
unanimously rejected this Establishment 
Clause challenge on the ground that RLUIPA’s 
institutionalized persons provision removed
“exceptional government-created burdens on 
private religious exercise.” Mindful of potential
constitutional problems, however, the court’s 
opinion in Cutter emphasized two existing
Establishment Clause limitations on how courts
may apply the institutionalized persons provision.
First, the high court noted, the Establishment

Clause prohibits discrimination based on religious
affiliation and thus requires courts to apply
RLUIPA in a way that “does not differentiate
among bona fide faiths.” Second, the justices 
pointed out, the Establishment Clause prohibits
religion-specific accommodations from imposing
unreasonable costs on third parties, and courts
therefore may not grant exemptions under
RLUIPA in a way that endangers prison 
authorities or other prisoners.

Lower courts have generally applied RLUIPA
according to these two Establishment Clause 
limitations. For example, prisoners have been much
more successful in pursuing RLUIPA claims when
their requests have not raised security concerns
than when their claims have raised such concerns.

While Cutter upheld RLUIPA’s institutionalized
persons provision, the Supreme Court has not
yet ruled on the constitutionality of the land
use provision, which applies to laws governing
how religious individuals and entities may use
land.The reasoning in Cutter, however, would
appear to apply with equal force to the land use
provision.This would suggest that this provision
also complies with the Establishment Clause as
long as there is sufficient evidence that land use
laws place special burdens on religious entities.

Although the Supreme Court has not yet taken
a case dealing with the land use provision, many
lower courts have decided such cases, and some
of these lower court decisions have interpreted 
the language broadly to protect religious freedom.
For example, in Sts. Constantine & Helen Greek
Orthodox Church, Inc. v. City of New Berlin (2005),
the 7th U.S. Circuit Court of Appeals found that
even land use regulation causing mere “delay,
uncertainty and expense” can substantially 
burden religious organizations, thus triggering
the compelling interest test.
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GOVERNMENT
PROVISION OF
RELIGIOUS
SERVICES 

Although as a general rule the government may
not provide religious resources, such as houses 
of worship or clergy, there is an exception 
to this rule:The government may fund or 
sponsor a religious activity if the government 
does so to accommodate the religious needs 
of people who, due to government action,
no longer have access to religious resources.
The military chaplaincy is the primary 
example of this sort of government-supported
religious experience.

While the Supreme Court has never addressed
the constitutionality of the military chaplaincy,
the 2nd U.S. Circuit Court of Appeals rejected 
an Establishment Clause challenge against the
chaplaincy in Katcoff v. Marsh (1982). In its 
opinion, the 2nd Circuit noted that the chaplaincy
has a lengthy historical record, going back to the
Continental Congress.The 2nd Circuit also
declared that members of the armed forces have 
a right under the Free Exercise Clause to a 
government-provided opportunity to worship.

Later Supreme Court decisions, such as Smith,
have cast doubt on the 2nd Circuit’s conclusion 
in Katcoff that the Free Exercise Clause requires
the chaplaincy’s existence. Nevertheless, it 
appears likely that the Supreme Court would
agree with the 2nd Circuit’s reasoning that,
given the government’s absolute control 
over the armed forces, the Establishment 
Clause permits the chaplaincy as a means of 
accommodating religious members of the military.

This rationale for the military chaplaincy 
would appear to apply in other contexts as well.
For example, both the federal government and
many state governments provide chaplains for
institutionalized persons, such as prisoners.
Given that institutionalized persons are similarly
under the government’s absolute control, it 
seems likely that a court would uphold such a
provision of religious services. Some states and
localities, however, go further and sponsor 
chaplaincies for employees, such as police 
officers and firefighters, who are subject 
to some but not absolute government control.
Because these employees can worship or
seek religious counseling away from the 
workplace, the argument for a government-
subsidized chaplaincy in these contexts 
appears weaker than the arguments for military
and prison chaplaincies.

LOOKING AHEAD
The accommodation of religion raises some 
of the most difficult questions in church-state 
relations because it involves so many different 
and complicated areas of constitutional law.
Most fundamentally, in seeking to promote 
religious liberty, such accommodations often
appear to favor religion over nonreligion and 
thus seem to violate the Establishment Clause.
Balancing these two competing constitutional 
values of religious liberty and disestablishment 
is a challenging task. Further constitutional 
problems can arise because a legislative accommo-
dation, by expressing distrust in the judiciary’s
ability to protect religious liberty, can potentially
encroach on judicial authority, thereby blurring
the separation of powers, a principle that lies at
the core of the Constitution. Moreover, if the 
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federal government enacts an accommodation 
that unduly extends its own power over state 
governments, that accommodation might violate
the doctrine of federalism.

With all of these questions in the air, it is not 
surprising that there is much uncertainty about 

the future of religious accommodation.As former
Chief Justice Warren Burger once wrote, the law
governing the accommodation of religion “cannot
be an absolutely straight line.” Given the fluidity 
of these constitutional boundaries, sparring among
judges, politicians and citizens over how to navigate
the course of religious liberty is likely to continue.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


